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OT3bIB

Ha anropeQepar Arrcceprarlrn Kon4panruna flan.ua BurcropoBrlqa
<<Ilpano Ha 3aKoHHufi cyA u ero peaJrr{3arlufl B yroJroBnoM rrpoqecce)>,

rrpeAcraB.rrennofi Ha cor{cKaHr{e yvenoft crerreH[ KaHAIrAara
ropnAllqecnux HayK (cnequa"ubHocrb : 5.1.4. Vrorosno-rrpaBo Bue Hayrcu)

,{ncceprarllroHHoe uccneAoBanvre lI.B. KonapaurvrHa BbIIroJIHeHo Ha aKTy€LIIb-

Hyro reMy. KoHcrnry\us P@ npono3nlaruaer, qro rrpaBocyAl4e ocyqecrBJltrerct
ToJrbKo cyAoM. Cy4e6naa crrcreMa P(D ycraHaBJruBaerc-fl OcHoeHbIM 3aKoHoM crpa-
Hbr tr Se4epamHbrM KoHcrlrryrluoHHbrM 3aKoHoM, co3AaHrre qpe3Bblalafinrrx cyAoB

He AorrycKaerc.fi. Hurro He Mox{er 6urr JILrrueH rrpaBa Ha paccMorpeHrle ero Aena
B ToM cyAe u reM cyAbefi, K rroAcyAHocrrl Koropbrx oHo orHeceHo 3aKoHoM (uu. 1, 3

cr. 1 18, u. 1 cr. 47). tlpanocyArre ocyqecrBJrrerc.fl cyAoM, 3aKoHHo Ha3HaqeHHbIM

An'. paccMoTpeHrrrr KoHKpeTHofo Aena B cooTBeTcTBprkr c rrpaBI,InaMLI IIoAcyAHocTI4.

Cy4 4onxeH 6rrrr HopMaruBHo orrpeAeJleH 3apaHee, T.e. erqe Ao coBepIIreHLIt KoH-

KperHoro rrpecryrrJreHurr. flpn sroru cocraB cyl.a AJr{ paccMorpeHu{ KonKperHoro

AeJra Qopunpyercs [yreM LrcrroJrb3oBaHr4f aBToMaru3rapoBaHHofi uu$opuaquonnofi
crrcreMbr; B KaqecrBe ucKJrrorreHrrf, 4ouycrcaercx SoprraupoBaHlle cocraBa cyl:a
B LIHOM rroptAKe, Ilppl KOTOpOM He IOIIyCKaeTCfl, BrrkrflHr{e JILIq, 3akTHTepeCOBaHHbIX

B LrcxoAe cy,4e6noro pas6upareJrbcrBa (v. 1 cr. 30 ylIK PO).ZgueHerue noAcyAHo-

cTr{ BO3MOX(HO rro TeppLlTOprr€TITbHOCTU LI B OTAeJIbHbIX CJrrratx - fIO ypOBHIO CyI.a,

Ho rrpkr 3ToM LrcKrroqaercr MaHnrrynupoBaHue rroAcyAHocrbK) (r.e. nu6op cyAa LI

cy4br4 Anfl rroAcyAraMoro, c reM .no6rr o6rer.rurb vrrwr yrrxeJll{Tb ero yracm). Tela

caMbrM o6osHa.raercs Ba)KHefrutas. cocraBJurloqar craryca JrlrrrHocrrI B rocyAapcrBe:
raxAufi rpaxAaHr{H LrMeer rrpaBo 6rrrr cyAI{MbrM co3AaHHbIM B ycraHoBJIeHHoM no-
p{AKe cyAoM, K rroAcyAHocrr4 Koroporo orHeceHo ero Aeno (upano ((Ha 3aKonnufi
cyA), npaBo (Ha cBoero cy4rro>).

Buecre c reM e cy4e6Hofi uparrzKe uMerorcfl. crryrav [epeAaqkI yronoBHblx Aen
no [oAcyAHocrn, To ecrb peqb LrAer o cl4Tyauurrx, KofAa yroJIoBHbIe Aena cpa3y xe
HanpaBnrrorcr B cyA c ueco6nroAeHlreM rpe6onanuft uo4cyAuocrrl; Bo3HplKaror rlpo-
6leurr rrplr peann3arlvrr4 rrpaBa Ha 3aKoHHuft cyA Bo BpeMeHuu rpocrpaHcrBe;3aKo-
HOAaTeJTeM rreTKO He OrrpeAeJreHa rroAcyAHocTb MaTepu€LrroB B paMKax ucIIoJrHeHLlrI

rrplrroBopoB, rrro Breqer crrop o noAcyAHocrkI MexAy pafionurrMll cyAaMLr v lrtvrpo-

BbrMLr cyAbrMlu HeT rroHrrTrfrrr LrcKnroql4reDHofi noAcyAHocTLI, fIotBI{BIueitcs.
B rrpaKTlrKe BoeHHbrx cyAoB; ocTarorct HepeueHHbrMlr Borlpocbl o rlpaBe HecoBep-

rrreHnoJrerHero o6euHseruoro Ha cyA rlpuctxHblx, uMeerct KoHKypeHrILrfl TaKvrx co-



craBoB cyna, KaK cyA rpEcr)KHbrx H KoJrJreflrr r43 Tpex cyl:eir; Ha6nrc.qarcTcq oaKTo-
pbr, Koropbre Moryr rroBJrkTrrb Ha 3aKoHHocrb cocraBa cy4a (nanpunaep, orIeHKa Ao-
Ka3aTeJrbcTB ,4O BbrHeCeHUrrr rrTofoBofo peuleHr.rrr no Aeny, paccMorpeHr4e Aena IIo-
cpelcrBoM Bl4Aeo-ron$epeHr{-cBr3r.r, opraHll3aropoM no:ropofi 6y4er .flBJrflTbcfl He

cyA rro Mecry HaxoxleHrrs, AoTrpaurr4BaeMofo JrLTrIa, a Aon)KHocrHoe nuqo llclpaBlr-
TeJrbHoro f{pexAeHvrfl, Lt r.u.); rrpoqeccyzlllbHo He 3aKpenJreHa Bo3Mox{Hocrb rr3Me-

HeHu.f, [o.{cy,{Hocruvr cocraBa cyp.a y MLIpoBbrx cyAefi, B ToM rrncJre unpv orMeHe
rrpllroBopa (zuoro perueHrlrr) c naupaeJIeHLIeM AeJra Ha HoBoe paccMorpeHlre; nqyr
perrreHlrr [pooneMbr M€rlococTaBHocTx cyAa vr vrx BrrvaH.vfl, Ha noAcyAHocrb Aena.

Vrcasannrre Borrpocbr rroATBepx(Aaror aKTyuurbHocrb reMhr o npaBe na sarcoHHrrZ

cy4, a raruKe ee Haf{Hyro u npaKTuqecKyro 3HaqlrMocrs.14 xors B Hacrorrqee BpeMrr

B HayKe yronoBHoro rrpoqecca cSopMrlpoBaHa reoperr{Ko-MeroAororur{ecKar ocHo-
Ba Ars, co3plalelas, caMocrosreJrbHoro 'yrcll.vfl, o rrpaBe Ha 3aKoHHufr cyA, paspa6orrr,r

r{eHbrx nocBsrleHbl, KaK rIpaBI{JIo, uccneAoBaHlrK) BorrpocoB rroAcyAHocTr4 vr cocTa-
Ba cy4a. lI.B. Kou4parulrH nte paccMarpuBaer orlr Kareropr4u KaK Hep€L3pbrBHo cBr-
3aHHbIe cocraBJlr{rorqLTe rrpaBa Ha 3aKoHnufr cy4. B parvrrcax qeJrocrHoro clrcreMHo-

SyxrquoHurrrbHoro u31ytrenvrfl. TeMbr aBTopoM BhrrBJreHbr HoBhre cyrr{HocrHbre xapaK-
TepLrcTLrKkr peaJur3arllrr4 AaHHoro npaBa B yroJroBHoM rrpoqecce.

Ocnonnrre rroJrox(eHvrfl. u BbrBoAbI pa6orrr rro3BoJrrror yruy6urb Lr pacuupurb
TeoperurqecKue 3HaHvrfl. o rrpaBe Ha 3aKoHHrrfi cyA. Kouurerc cSopvrynupoBaHHbrx
B Ar4cceprarJvru BbrBoAoB r4 rrpeAnoxenufi cuoco6crByer rrpr4Hrlr,rnu€rrrbHo HoBoMy

Haf{HoMy troHI{MaHLrro gToro rrpaBa. Ha raqecrBeHHo HoBoM ypoBHe o6ocHoeanrr
rroJroxreHrlrr o AaHHoM npaBe, rrpeAJroxteHbl Haf{Hbre noAxoAbr, Koropbre Moryr 6rnr
rroJre3Hbr Anr A€trrbHefiurrrx HayqHbrx LrccJleAoBatrufi. TeoperzuecKar 3uaqlrMocrb lrc-
cJreAoBaHr.rr ollpeAeJureTc-f, HayrrHbrM o6ocnosaHlreM rroJro)KeHuit, tte HarrreArrrvx oT-
pax{eHr{r n .qeficreyrcrleM 3aKoHoAareJrbcrBe.. EE pesyrbrarbr Moryr 6rrrr ucrroJrb-
3oBaHbr AJII noAroroBKlr naonorpafuit, crdreir, uurtx Alrccepraqzfi no Aannofi [po-
6neue, AamsefirreMy pa3Bururo yqenvrfl. o npaBe Ha 3aKoHHufi cy4 pr ero cocraBJur-
rcuux. CQopuynlrpoBaHHbre B r4ccneAoBaHl4lr peKoMeHAarJur4 rro coBeprneHcrBoBa-
HI,IIO OTAeJIbHbIX HOpM yfOnOBHO-[pOqeCCyaJIbHOfO 3aKOHOAaTeJrbCTBa r4 pe3ynbTaTbr

anaJrkr3a H o6o6qeHvrfl, cy4e6nofi [paKTHKt4 MoryT 6rrrr r4crroJrb3oBaHbr B 3aKoHo-
TBopqecKoit u [paBonpuMeHureJrbHofi AesreJrbuocrlr. lloloxenux pa6orbr MoryT
npr4MeHflTbcr B [perroAaBareJrbcKofi AesrerbHocrlr, ucrroJrb3oBarbcr Anr noAroroB-
rH yre6nbrx r{ yre6no-ueroAurrecKprx Lr3Aanufi uo Kypcy <<YrorosHufi npoqecc),
B cLrcreMe npo$ecc?roH€rrrbHofi uepenoAroroBKlr Lr rroBbrrrreHLrr rna-rnr$ura\vu cy-

v-

Aeu, paoorHuKoB cyAoB, paoorHr4KoB npaBooxpaHlrreJrbHbrx opfaHoB.
Taruu o6parou, Alrccepraqzs lI.B. KoH4parur{Ha BbrrroJrHeHa Ha aKTyzilbHyro

TeMy, uMeloqylo Teop eTLIqecKyIo u flpaKTlitqecKylo 3HaqzM ocTb.
' Cya" rro aBTopeQepary, colrcKareJlb, B ueJroM, Aocrlrr rrocraBJreHrryro lepeA Hc-

cneAoBaHLreM rlenb rr p€Bperxun [oArrlrueHHbre eit zagauu. Hayrrrax HoBLr3Ha Alrccep-
TArlrrv oupeAerr-aeTcs TeM, qTo npeA[pLtHrITa norrbrTKa pa3BtrTvrfl. u o6orauleHlrr Ho-
BhrMrr 3HaHLr.nMr4 HayKLr yronoBHoro rlpoqecca orHocr4TeJrbr{o ilpaBa Ha garoHHrrfi

cyA, B TOM qLr0re raKlrx efo cocraBJltrolqux, KaK rloAcyAHocrb yfonoBHofo .4ena Lr

cocraB cyAa. Sro rtoseoJrlrJro [o-HoBoMy paccMorperb coAepxaHr{e coorBercrByro-
rrlr4x rroHsruir v rrpoqecc pe€urlr3arJur4 rlpaBa Ha 3aKoHHufi cyA qepe3 AaHHbre co-
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craBr-f,rorque, orKpbrB rlrlrpoKrafi cuerrp Bo3MoxtHocrefi noLIcKa orBeroB Ha Bo3HI4-

KaroIr1ue B Teopnu rr npaKTLrKe Borrpocu. fIpegJIo)KeHbI aBTopcKLIe rIoH{TI,If, ((npaBo

Ha 3aKoHnnfi cy4>, (3aKoHHuft cyA>), (cocraB a!Aa;r>> ((prcKJIIoqLITeJIbH€uI [oAcy.4-

Hocrb); paapa6oraHbr HoBhre HayrHble rurlore3bl, HarIpaBJIeHHbIe Ha pelueHlle rlpo-
6neu, cB-rr3aHHhrx c peaJrr4sarlzefi [paBa Ha 3aKoHHufi cyA. B pa6ore coAepxplTcfl,pflI
opnr?rHaJrbHbrx BbrBoAoB Lr rrpeAiroxeuuir, Koropble B ocHoBHoM Moryr 6urr rIoJIo-

)KLITeJIbHO OIIeHeHbI LI IIOA.4ep)KaHbI.

Pe:ylrrarrr uccJreAoBa;nus. B Aocraro.rHofi crerreHLT aupo6rapoBanbl B xoAe

Bbrcrylnesufi sa MelKAyHapoAHbrx Lr Bcepoccuficrux Haf{Ho-npaKTliqecrux rou@e-

peHrlurx, HarrrJrlr cBoe orpaxeHvre r 18 ony6ruronanHblx HafrHbIX crarbqx, B ToM

qlrcre s 6 crarrrx, BKJrroqeHubrx n flepeueHb pelleH3upyeMbrx HayqHbrx nzganuh,
B Koropbrx Aonx(Hrr 6rrm ouy6nnroBaHbl ocHoBHbIe pe3ynbrarbr AI4ccepra\uit sa
cor4cKaHne yreHofi crerreHlr KaHAuAara HayK, Ha coucKaHlle yreHofi creIreHLI AoKTo-
pa HayK. floloxeHlrr Alrcceprarluv BHeApeHbI e o6pa":onarelrnrrft rrpoqecc pxga o6'
pa3oBareJrbnbrx opraHlr3arluit,y upaKTLralecKyro AesrerbHocrb cy4a n rlpoKyparypbl.

Buecre c reM, KaK Lr nro6as opr4rr{H€ulbHa"f, Hay{ua.r pa6ora, coAepxau\as" paHee

HeAocraroqHo LrccneAoBaHHbre rroJrolceHlll, Allcceprar\Lrt fI.B. Kouaplnwrna LIMeer

orAenbHbre clopHhre cy)KAeHufl u BbIBoAbI. O6paury BHLIMaHLIe Ha IleHTpanrnrrfi ac-

rreKT Ancceprarlvrvr, cBfl3anlnsrfi c oupeAeneHl4eM (rrpaBa Ha 3axoHHuft cyD).
CoprclcareJrb rloJlaraer, r{To ((Kpyr Jrrrq, LrMerorqux flpaBo Ha 3aKoHurtfi cyA,

yfonoBHo-rpoqeccy€rrrbHbrM 3aKoHoM CyxeH rro cpaBHeHua c Koncruryquefi P@ lo
o6nunqe\aoro, rreM, 6esycnonHo, Hapynalorcs npaBa norepneBrrlero), a rarcKe cqu-
Taer, qro na nu6op (3aKoHHoro cyAa) AonxtHbr BrkI.flTb cropoHbl, K KoropblM

s 6oree y3KoM rroHr4MaHvrvr oH orHocrlT ToJIbKo o6s[Htel\doro LI rloreprleBlllero (IIo-
JroxeHlrfl | u 2, BbrHocI4MbIe Ha 3alrlllry, crp. 1l-12; a rarcKe crp. 5, 19). ,{anHrre
cyxleHwl aBTopa tBJItIoTcf, 

^?rcKy 
ccvoHHbIMI4.

Bo-nepnrrx, B q. I cr.47 KoHcruryriuu P@ orMerraerct, rITo (HLIKTo He Mox(er

6urr JrrrureH npaBa Ha paccMorpeHne ero Aetra B ToM cyAe I{ TeM cygseit, K roAcyA-
Hocrlr Koropbrx oHo orHeceHo 3aKoHoMD. VtcasanHar SopIr,rynzpoBKa pacupocrpaH.f,-

ercr Ha pa3nuqHbre BuAbr cyAorpou3BoAcrBa (roncruryquoHHoe, rpalrAaHcKoe, ap-

6rarpaxnoe, aAMLrHLrcrparLrBHoe r{ yronoBHoe); ona {BJlterc.tr yHllBepcanrnofi, no-
cKonbKy n grofi orcbrJroqHofi uopue ycraHaBJlkrBaer cfl Bo3MoxHocrb pery lrvrpoBarl'vrs,

Borrpoca (3aKoHHoro cyAD) oTpacJreBbIM 3aKoHoAaTeJIbcTBOM, T.e. B KDKAOM CyAO-

rrpora3BoAcrBe MoryT 6urr [peAno)KeHbl cBoI4 rpe6onanuq. lloerorr,ry nro6bre orpac-
JreBbre ycTaHoBKrlr, KoTopbre cooTBeTcTByIoT ooII{I4M [pLIHIII4IIV€UIbHbIM nOnOX{eHI{tM

OcnosHoro 3aKoHa crpaHbr (n.racrnocrll, q.2 cr.47 Koncrutryrlvrv P@, ronxperll-
3npyroqefi, uro lpaBo Ha paccMorpeHLle Aena cyAoM c fracrueM rlpnctx(Hblx 3ace-

Aarelefi B cJry{af,x, rrpeAycMorpeHHblx 3aKoHoM, }IMeer o6BIanseNaufi), 4olx{Hbl
,rrpr{3naBarbcr HaAnexarqnM npaBoBbIM perynnpoBaHlleM. 14 ecxu 3aKoHoAareJIb no-

CIILITUUI, qTO LICKJIIOqUTEJIbHO TIOACYALIMO|O HCJIb3' JILIIUATb TIPABA HA PACCMOTPEHI,IE

ero Aena B ToM cy,qe rr reM cyAbefi, K rIoAcyAHocrLI Koroporo oHo orHeceHo KoAer-
corvr (u. 3 cr. 8 yfIK PO), rpeAycMorpen rporleAypbr 3aKoHHoro BJIIrf,Hvrfl. Ha Borlpo-

cbr rroAcyAHocrlr u cocraBa cylla roJrbKo AaHHoro rracrHlrKa (cr. 34-35 yIIK PO),
a rro orHorueHnro K rrorepreBrueMy raKrIX xe rrpaBr{n He c$opMynrlpoBuln, To gro HrI

s roefi Mepe He o3uarlaer, rrro rlpaBa florepneBrrrero ((cy)KeHhr)>.
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Bo-nroprrx, rr4[orerurrecKn 3aKoHoAareJrb Moxer 3aKpe[LITb IlHbIe orpacne-
Bbre rrpaBprna olpeAeneHlrr rroAcyAHocruvr cocraBa cy4a. B erofi cB.fl3rl rpeAnoxe-
HUe COnCKaTeJT{ rrl4TbrBaTb rro AaHHoMy Bonpocy BoJIeLI3btBJIeHI4e [OTeprIeBIIreIO

flBlrfleTc.fl. lrHTepecHbrM, oHo cooTBeTcTByeT pacuLrpeHlIlo cocTt3aTeJIbHbIX Haq€u.

Buecre c reM ocraercr He-flcHo: uoqeMy rlpeAnaraerc.fi [puAaBarb 3HaqeHLIe BoJIe-

tr3brBJIeHuIo cTopoH, a He [oTepneBluero; 3arreM ToJrKoBaTb cTopoHbl B y3KoM cMblc-

ne? O6parqarc BHrlMaHHe, qro B rr.r. 4547 cr. 5 yIIK P@ co4eplKarcfl ocHoBHbIe

rroH.f,Tur ((cropoHbr), ((cropoHa 3arrll{Tbr), (cropoHa o6szHeHun), KaKoro-nu6o ya-

KOIO LrX OlpeAeJreHrrf, He rlpeAycMoTpeHo.
BrrcrasaHHbre 3aMelra:rtufl Hoc.sr AllcKyccuonnrrft xapaKTep, He yM€Irlsror o6-

rqefi nucorofi orIeHKLr ALrcceprarlLroHHoro IaccneAoBaHvrfl. LI He BJIrlrIIor Ha BbIBoA:

cy4s rro aBrope$epary,'Aucceprarlvs. Ha reMy <flpano Ha 3aKoHHbIfr 
"ya 

I4 ero peuru-
3arJurs, B yronoBHoM rrpoqecce>) rro coAep)KaHlrro n Qopvre coorBercrByer Hayrnoft
cneqvarrbHocrkt 5.1.4. VronosHo-[p€rBoBbre HayKr{, flBlrl'erc . KoM[IIeKcHbIM LI 3aBep-

IIreHHbrM I4CCIeAOBaHLIeM, OTnIlrI€ttOrqVIvrCg. aKTyanbHOCTbIO LI HOBkI3HOfi, nOIUOCTbIO

coorBercrByer rpe6onanvnrw, rrpeAbrBnteMblM nn. 9-11, 13 u 14 floloxenvrfl o npu-
cy)KAeHlru y{eHbrx crenenefi, yrBep)KAeHHoro rrocraHoBJreHLIeM flpanzrenrcrna Poc-
cnficrofi (De4epaqzu or 24 cenrx6p.a 2013 r. JYs 842, a eE anrop, Kon4palrnn flaser
Burropouirq, 3acJry)rorBaer npLTcpKAeHLnI eMy prcrcouofi yrenoft crelreHl4 KaHALInara

IOpLIATIeCKIIX HayK IIO CneIII4€tiIbHOCTLl

crrae uayru).
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